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Song, Recent Responses to the Aboriginal Performing Arts and Other Essays in Hon-

our of Catherine Ellis, ed. Linda Barwick, Allan Marett, and Guy Turnstill (Sydney:

University of Sydney Press, 1995), 27-38.

Elkin, “Ngirawat,” 76.

Allan Marett has mapped a genealogy of human authorization for the country sur-

rounding Belyuen.

Gilles Deleuze and Felix Guattari, Kafka: Toward a Minor Literature, trans. Dana

Polan (Minneapolis: University of Minnesota Press, 1986).

“Death Rite for Mabalan.”

“Death Rite for Mabalan” describes the voice of Eliang as the effect of pain caused
by wingmalang, but might also have been voice of the wingmalang pained by Mo-
seck’s trickery. Elizabeth A. Povinelli, “ ‘Might Be Something’: The Language of
Indeterminacy in Australian Aboriginal Land Use,” Man 28.4 (1993): 679-704.
John Lucy has noted: “In a like manner, structural parallelism in poetry sets up
formal equivalences that tell listeners that certain things are to be compared with
one another” (“Reflexive Language and the Human Disciplines,” in Reflexive Lan-
guage: Reported Speech and Metapragmatics, ed. John Lucy [Cambridge, Eng.: Cam-
bridge University Press, 1993], 10).

Aboriginal Land Rights (Northern Territory) Act, 1976 (Canberra: Australian Gov-
ernment Printer, 30 April 1992).

The land on which the Belyuen community is located is already defined as Aborigi-
nal land under the Aboriginal Land Rights (Northern Territory) Act, 1976.

The Aboriginal Land Rights (Northern Territory) Act, 1976, also stipulates the tra-
ditional Aboriginal owner must be entitled to forage as of right, but this entitlement
has never been the basis of a decision.

The Aboriginal Land Rights (Northern Territory) Act, 1976, and the Native Title
Act, (Commonwealth) 1993, stipulate that every claim be accompanied by an
anthropological report.

Australian Parliamentary Hansard, House of Representatives, 4 June 1976, p. 3082,
See C. Athanasiou, “Land Rights or Native Title,” Indigenous Law Review 4.12
(1998): 14-15.

Since then a number of land commissioners have accepted spiritual descent from
a mythic ancestor, with some stating that claimants must also be members of a
human descent group. Dr. M. Reay in the Borroloola Land Claim described spiri-
tual descent as the basis of all forms of descent from an Aboriginal perspective:
“Aborigines collapse history and assimilate the remote Dreamtime into the present.
Transformations of quasi-ancestral beings are visible in the landscape. Ceremonies
re-enact their adventures and their paths are recorded in song, The remote past
is ever present. An individual’s connection to it is his Dreamings and the land in
which his Dreamings are located. The quasi-ancestral beings he shares with father
and the land establish his descent through spirits located in that land from the first
people those beings originated” (Borroloola Land Claim, Report by the Aboriginal
Land Commissioner, Mr. Justice Toohey [Canberra: Australian Publishing Service,
1978), exhibit 45). In the Uluru Land Claim report, Toohey accepted that a claimant
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could inherit rights from the estate in which he or she was born: “In t'hat case the
rights are in a sense inherited because they derive from the ances.‘tral being who be-
comes the individual’s personal tjukurr or tjukurrpa, his dreaming or totem. Thus
a child may belong to two or even three estates. He does so actually n'ot pc.)tentaally.
But the rights are inchoate: more is required before they can be exercised m.re'spect
to any one estate” (Uluru Land Claim, Report by the Aboriginal Land Commissioner,
M. Justice Toohey [Canberra: Australian Publishing Service, 1979], para. 27). Jus-
tice Kearney stated that this type of kirda link gives no more than a seconda'ry
interest in the Yulumu estate and is not passed on to children, Uluru La‘nd Claim
(para. 46). Justice Toohey argued in the Alyawarra and Kaititja La.nd Claim report
that conception dreaming provides only individual not .grloup rights to co‘un'try
(Alyawarra and Kaititja Land Claim, Report by the Aborz'gmal Land Commission,
Mr. Justice Toohey [Canberra: Australian Publishing Service, 1978), paras. ‘28, '29.).
However, he accepted Stanner’s argument that every member of .the pattrlhne. 1s in
some sense animated by the “patri-spirit” of the clan to which he is affiliated (ibid.,
para. 45). In the Warlpiri, Kukaja, and Ngarti Land Claim n?port, Kearney or.xce
again addressed spiritual descent, finding that persons concewed. ona Preammg
track within the claimant country are linked with the country, being ammated.by
its spirit; and, given this spiritual connection to the country, if the persons reside
with other (descent) members of the group, acquire the necessary k.nowledge of
the Dreamings and sites, perform the required duties, and are recognized by other
members of the group they can be found to be members ofthe lo.cafl descent group
(Warlpiri, Kukatja, and Ngarti Land Claim, Report by the Abortgfnal Land Com-
mission, Mr, Justice Kearney (Canberra: Australian Publishing Service, 1985), paras.
0, 31.
i\ficlz;olson River (Waanyi/Gaeawa) Land Claim, Report by the Aboriginal L'and Com-
missioner, Mr. Justice Kearney (Canberra: Austratian Publishing Service, 1985),
para. 57.
Ibid., para. 68.
Ibid., para. 63. Kearney also noted in Nicholson River report that because Dr. Reiy
was dealing in Borroloola Land Claim only with patrilineal descen? groups, she
limited her discussion to the “father” (see Nicholson River Land Claim, ??ra. 66).
Dr. Chase commented more broadly in Nicholson River that “the positing of a
common descent among people from a mythic ancestor in any case presents no
problems . . . the phenomenon is commonly found by field worke'rs elsewhere in
Australia. In Cape York Peninsula, for example, the term for drean:ungs, or totems,
is a derivative of the term for father’s father, and in societies with shallow gen-
erational depth in genealogies, the generations immediatel).r above that of gra}x:d'-
fathers are commonly fused into the time period of mythic ancestors .and t Elcli
activities” (Nicholson River Land Claim, exhibit 58, p. 12?. Fn the' Coy'c River L:n
Claim report, Kearney found that persons who based their 1nc1us1or'1 ina lg:al e};
scent group solely on vaguely phrased relations thr-o.ugh the Dreaming or ;'oug )
ceremony should be excluded. They must in addition be re'lated to the re evZ?)
local land-holding group by a principle of descent (Cox River (Alawa-Ngandji
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Land Claim, Report by the Aboriginal Land Claim Commissioner, Mr. Justice Kearney
[Canberra: Australian Publishing Service, 1984]. In the Mount Allan Land Claim
report, Mr. Justice Kearney addressed the question of whether “spiritual geneal-
ogy” would satisfy the requirements of local descent group under the LrA. Kearney
first noted Toohey’s finding that a local descent group may be recruited on a prin-
ciple of descent deemed relevant by the claimants (Mount Allan Land Claim, Report
by the Aboriginal Land Commissioner, Mr. Justice Kearney [Canberra: Australian
Publishing Service, 1985, para. 48). Kearney stated that “perceived descent from
a common miythic ancestor is a principle of descent which conveys the notion of
common ancestry” (Mount Allan Land Claim, para. 48). In the case of Judy Napal-
jarri, and Tiger Japanangla and his siblings, there was no evidence of any actual
genealogical link between them and members of the local descent group for the
Yulumu and Ngarlu estates (Mount Allan Land Claim, para 45). Moreover, Tiger
Japanangla’s father’s estate was located over one hundred kilometers to the west of
the claim land. Tiger Japanangla was, nevertheless, found to satisty the definition
of a traditional Aboriginal owner because the claimants deemed as relevant a prin-
ciple of a shared “spiritual genealogical link” to the local descent group and claim
land on the basis of a shared descent from a common honeyant ancestor. Dr, Peter-
son described this spiritual genealogy in the following way: “All Honey Ant kirda
groups that are in contact and know each other and that lie on common dreaming
tracks . .. are seen to be related as from common Honey Ant ancestors - that all
the Honey Ant ancestors are themselves related™ (Mount Allan Land Claim, 134).
Timber Creek Land Claim, Report by the Aboriginal Land Commissioner, Mr. Justice
Maurice (Canberra: Australian Publishing Service, 198s).
Ti Tree Station Land Claim, Report by the Aboriginial Land Commissioner, Mr, Justice
Muaurice (Canberra: Australian Publishing Service, 1987), para, 99.
Ibid,, para, 96.
Ibid., para, 100,
In his report on the Lander, Warlpiri, and Anmatjirra Land Claim to the Willowra
Pastc?ral Lease, Toohey stated: “The words ‘local,” “descent’ and ‘group’ are ordinary
English words to which a meaning can be attached, given a context which in this
case w the Land Rights Act. The matter should not be approached with some pre-
v.:oncewed model in mind to which the evidence must accommodate itself. Rather
it is a matter of the conclusions to be drawn from the evidence, A local descent
grouplmay be ‘rectuited on a principle of descent deemed relevant by claimants.” If
zl;:.l Ij;;ie;;:r;c;’jljiizé ifacilad;scce‘ln'{ grt;op may be uniline'al. or non-unilinea‘l"
oo ]mtice,TOOhe {Canbe n -Aazm, ; eport b)./ th'e Aborzgmal Land Commis-
Timbor Gt fo Y rra: Australian Publishing Service, 19801, para. 89).
reex Land Claim, para. 92.
,[;]L(:sr;zf;, Z,fg:;i, gzrlzf;llizzzl(j;grs v. Abo.riginal Land Comm{ssiar‘zer and Another,
* 539, para. 60; See also Finniss River Land Claim,

I'{eport by. the Aboriginal Land Commissioner, Mr. Juestice Toohey (Canberra: Austra-
lian Publishing Service, 1981), para. 161.
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Kenbi (Cox Peninsula) Land Claim, Report by the Aboriginal Land Commissioner,
Mr. Justice Olney (Canberra: Australian Publishing Service, 1991), para. 7.2.3.
Maria Brandl, Adrienne Haritos, and Michael Walsh, Kenbi Land Claim (Darwin:
Northern Land Council, 1979}, 152.
See Elizabeth A. Povinelli, Belyuen Traditional Aboriginal Owners {Kenbi Land
Claim) (Darwin: Northern Land Council, 1996).
See Povinelli, Belyuen Traditional Aboriginal Owners.
Brandl, Haritos, and Walsh, Kenbi Land Claim, 31.
For a concise history of the politicai events that led to the establishment of Wood-
ward’s Commission and the narrowing of its recommendations, see Graham Neate,
Aboriginal Land Rights Law in the Northern Territory (Chippendale, NSW: Alter-
native Publishing Cooperative, 1989), esp. 1-40.
Kenbi (Cox Peninsula) Land Claim, para, 7.2.4.
Kenbi Transcripts (Indooroopilly: Transcripts Australia, 1995-1998), 7061.
Oleny reviewed at length legal precedent for viewing the “local descent group,”
especially discussion of the Woodward report before parliament: “The paragraphs
from the first Woodward report which are reproduced as Appendix A to this re-
port draw a clear distinction in Aboriginal social organisation between a "tribe’ or
‘linguistic group’ on the one hand, and a ‘local descent group’ on the other. Given
that the form of subsection 5o (4) has its origin in clause 27 of the draft Bill in the
second Woodward report, there is a strong inference to be drawn that the meaning
to be attributed to ‘tribe’ or “linguistic group’ was quite different from the jdea of a
‘local descent group’” (Kenbi {Cox Peninsula] Land Claim [Australian Publishing
Service, 1991}, paras. 8.40-8.49).
Ibid., para. 9.6.
As an anthropologist opposing the Belyuen clim pointed out in the second hear-
ing.
The Supreme Court hearing an appeal of his findings ruled that Olney had erred
as a matter of law—he had imposed an outdated anthropological model on local
forms of social recruitment rather than considering, as required by law, recruitment
principles “deemed relevant by the claimants™ “The point is that the principle of
descent will be one that is recognized as applying in respect of the particular group.
Further, there is no reason the particular principle of descent traditionally operat-
ing may not change over time." The Supreme Court advised future land commis-
sioners to first look at contemporary local beliefs, not at anthropological models,
and at the degree they have deviated from traditional (read: precontact) beliefs and
practices, and then see whether they fall within the meaning and intentions of the
Aboriginal Land Rights Act (and likewise, for clims lodged under the Native Title
Act, 1993. The court also reiterated that the act should be “broadly construed so as
to give effect to the beneficial purposes of the Act.” But the Supreme Court did not
overturn the direction that the assessment {and through it power) flowed. By de-
fining a “local descent group” as a subdivision of a linguistic or dialect group with
clan (or “totemic™) ties to particular sacred sites on the land claimed, it entrenched
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the a priori status of national definitions of sociality functioning before the law
enters the locale of its discriminations. See Northern Land Council and Others v,
Aboriginal Land Commissioner and Another, 539.

The land commissioner, Justice Gray, had not as of the writing of this essay written
his report on traditional Aboriginal ownership in the Kenbi Land Claim.

Others have noted the differential effects of hegemonic formations on social
groups. See the still-compelling analysis of family in Prance in Jacques Donzelot,
Policing of Families, trans, Robert Hurley (New York: Pantheon Books, 1979).
Kenbi Transcripts, 5294.

Peter Sutton, a senior anthropologist representing one of the Laragiya claimant
groups (but having done no ethnographic research among the Belyuen), insisted
that the land commissioner distinguish between territorial rights based on blood-
lines, a principle of territoriality he considered “traditional,” and the personal ties
to country based on historical connections he considered “historical.” In his view
the Belyuen asserted interests “in ancestral country on one basis” (durlg) “and
the country of their —for most of them, I would think, their strongest emotional
and personal — personalized attachments” on another basis” (maruy) (Kenbi Tran-
scripts, 6578).

A. P. Elkin, “Ngirawat, or the sharing of Names in the Wagalt; tribe, Northern
Australia,” 68.

Brandl, Haritos, and Walsh, Kenbi Land Claim, 161.

Edmund Leach, Political Systems of Highland Burma (London: Athlone, 1964), 13-
14.

Kenbi Transcripts, 4899.

Ibid., 5241~42,

Ibid., 7332.

Ibid., 7349-50.

Colin Simpsen announces to the audience: “Mosec is dancing solo around the old
man and I don't know if T have ever seen finer dancing in my life, he is comparable
with a dancer like Le Shine the art of a fine ballet. Really, but don’t take my word
for it ask Ted Shawn the American dancer who toured Australia and visited De-
lissaville and who said that Mosec would be a sensation in London or New York”
{(“Death Rite for Mabalan,” Australian Walkabout Show).

Guidelines written to interpret the amended Native Title Act make these conditions
explicit:

The description [must be] clear enough to allow someone else to see whether
any particular person is a member of the group. The basic principle is that there
should be some objective way of verifying the identity of members of the group.
The following are examples only of what may be an acceptable description:
* biological relations of a person named in the native title claim group {and
relations by adoption, or according to traditional laws and customs);
 relations or descendents of a person named in the native title claim group,
and people related by marriage to those relations or descendents, including
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75
76
77
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people in de facto or multiple partnerships, where such relationships are
recognised by that group’s traditional laws and customs;
+ relations or descendents or a person named in the native title group, and
people who have been adopted by those relations or descendents;
* people who belong to the group, according to its laws and customs.
Note: a description of the group’s laws and customs may be required,

National Native Title Tribunal, “Guidelines to Applicants, Registration Test Infor-
mation Sheet, no 2,” October 1998.

Northern Land Council and Others v. Aboriginal Land Commissioner and Another,
554. For statements by land commissioners on the flexibility of Aboriginal tradi-
tions, see Daly River (Malak Malak) Land Claim, Report by the Aboriginal land
Commissioner, Mr. Justice Toohey (Canberra: Australian Publishing Service, 1982);
Nicholson River Land Claim; and Jawoyn (Katherine Area) Land Claim, Report by
the Aboriginal land Commissioner, Mr. Justice Kearney (Canberra: Australian Pub-
lishing Service, 1987).

See also Kenbi Transcripts 7317, 7320, 7341-43, 7351-55, 7464~69.

Ibid., 7341-42.

Ibid., 7364.

Nomad, Australian Music International, New York, 1994.

6 / THE TRUEST BELIEF IS COMPULSION

Benjamin Lee, Talking Heads: Language, Metalanguage, and the Semiotics of Sub-
jectivity (Durham: Duke University Press, 1997), 342, For a critical comment on the
emergence of the notion of distinterest, see Mary Poovey, A History of the Mod-
ern Fact: Problems of Knowledge in the Sciences of Wealth and Society (Chicago:
University of Chicago Press, 1998).

Diane Bell, Ngarrindjeri Wurruwarrin: A World That Is, Was, and Wil Be (Mel-
bourne: Spinifex, 1998); Ronald Brunton, “The Hindmarsh Island Bridge and the
Credibility of Australian Anthropology,” Anthropology Today 21,4 (1996): 2-7: and
James Weiner, “The Secret of the Ngarrindjeri: The Fabrication of Social Knowl-
edge,” Arena 5 (1995): 17-32.

Francesca Merlan, “The Limits of Cultural Construction,” Oceanig 61 (1991): 341-
52.

Lee, Talking Heads, 109. In the Peircean tradition two types of indeterminacy are
distinguished: indefiniteness, signaled by the quantifier “some™; and gener:
signaled by the quantifier “any.” In the process of distinguishing his ac
translation and interpretation from Quine’s, Donald Davidson likewise ¢
determinacy in terms of the quantifier “any.” See Donald Davidson, “Rer

Quine,” in The Philosophy of Donald Davidson (Peru, Ill.: Open Court.

1999), 80-86. See also Elizabeth A. Povinelli, “Radical Worlds: The Am

of Incommensurability and Inconceivability,” Annual Review of Anthre

(2001): 319-34.



